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Federal Cabinet adopts Draft Bill for the Tax 
Haven Defence Act on 31 March 2021 
 
INTRODUCTION OF DEFENSIVE MEASURES TARGETING BUSINESS RELATIONS OR OWNERSHIP 
STRUCTURES IN OR LINKED TO NON-COOPERATIVE TAX JURISDICTIONS 

 

 
 
Executive Summary  
 
 Adoption into German law of European Council con-

clusions on the EU list of non-cooperative states and 
jurisdictions in taxation matters (so-called "blacklist") 
including measures that have since been negotiated in 
this context. 

 Creation of an "Act to avert tax avoidance and unfair 
tax competition" (Tax Haven Defence Act - StAbwG, in 
its German abbreviation). 

 The provisions of the Tax Haven Defence Act are to be 
applied irrespective of any conflicting provisions in 
DTAs and, as a rule, take precedence over the provi-
sions of the German Fiscal Code and other tax laws. 

 For cases involving ties to foreign entities, lawmakers 
are aiming to de-incentivise business relations with 
states on the blacklist by introducing so-called "defen-
sive measures". 
 

 
Historical background and practical legal goals 
 
The Tax Haven Defence Act is designed to encourage 
states and jurisdictions that do not meet recognised 
standards in the areas of transparency in tax matters, un-
fair tax competition and in implementing BEPS minimum 
standards to make adjustments toward implementing 
and complying with international standards in taxation. 
This is intended to ensure more tax fairness across na-
tional borders. To this end, administrative and substan-
tive legal measures are being aimed at individuals and 
companies to discourage them from continuing and es-
tablishing new business relations with implicated states 

and tax jurisdictions. On 12 February 2021, the Federal 
Ministry of Finance (BMF) published a first Draft Bill for 
the Tax Haven Defence Act containing corresponding de-
fensive measures. On 31 March 2021, the Federal Cabinet 
responded by enacting the corresponding bill into law. 
 
This legislative measure further serves the purpose of 
adopting and adapting the provisions entered into the In-
come Tax Act, the Corporation Tax Act and the German 
Fiscal Code by virtue of the Combating Tax Evasion Act 
from 29 July 2009. These provisions have given rise to the 
so-called Ordinance on Combating Tax Evasion, which is, 
however, a toothless tool: While it does contain similar 
defensive measures directed at non-cooperative states, a 
BMF letter in 2010 determined that as of 1 January 2010 
there were no jurisdictions meeting the scope of applica-
tion of the Ordinance on Combating Tax Evasion, which 
still remains the case today. As a result, practical legal ef-
fects have thus far been limited. 
 
As a separate event, the blacklisting of the Cayman Islands 
in February 2020 attracted considerable attention. The 
list is updated twice a year (usually in February and Octo-
ber). The Cayman Islands were already no longer included 
on the list by the October update. The ensuing debate, 
however, has drawn attention to the relevant tax implica-
tions.  
As already explained in connection with Ordinance on 
Combating Tax Evasion, those implications are very lim-
ited. It is only when DAC6 rules are being implemented 
that arrangements in which the recipient of cross-border 
payments between associated enterprises which are de-
ductible as business expenses has a nexus in a black-listed 
tax jurisdiction are counted as a hallmark requiring 
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mandatory disclosure (§138e (2) No.1 a bb AO). The latter 
always results in a mandatory reporting obligation of the 
relevant arrangement according to DAC6 rules. As a re-
sult, the practical effects of blacklisting could increase fol-
lowing the adoption of the Tax Haven Defence Act.  
 
Scope of application 
 
According to § 1 (1) Draft Bill for the Tax Haven Defence 
Act, the provisions of the Tax Haven Defence Act are to be 
applied to natural persons with unlimited and limited tax 
liability, corporations, associations of persons and assets.  
Depending on the particular tax law being applied, part-
nerships may also be considered taxable entities. Pursu-
ant to § 1 (2) in the Draft Bill for the Tax Haven Defence 
Act, the Act will cover all taxes, including tax refunds that 
are regulated by federal law or EU law and administered 
by federal tax authorities, state authorities or municipali-
ties. Only turnover tax (including import turnover tax), im-
port and export duties as well as excise duties are explic-
itly excluded. As a rule, the Tax Haven Defence Act takes 
precedence over conflicting provisions in DTAs, the Ger-
man Fiscal Code and other tax laws.  
 
A further prerequisite is the existence of a non-coopera-
tive tax jurisdiction, which is defined in more detail in § 2 
(1) Tax Haven Defence Act. A tax jurisdiction is considered 
non-cooperative if the following conditions have been ful-
filled cumulatively: 
 
1. The tax jurisdiction appears in the current version of 

the black list (last updated on 7 October 2020: Amer-
ican Samoa, Anguilla, Barbados,Fiji, Guam, Palau, 
Panama, Samoa, Trinidad and Tobago, the American 
Virgin Islands, Vanuatu, Seychelles - added as of 22 
February 2021: Dominica, Barbados has been 
dropped) and 
 

2. the tax jurisdiction has failed to ensure sufficient 
transparency in tax matters (§ 4 (1) Draft Bill for the 
Tax Haven Defence Act), (ii) engages in unfair tax 
competition (§ 5 (1) Draft Bill for the Tax Haven De-
fence Act) or (iii) has not committed itself to imple-
menting the minimum standard of the OECD/G20 

Base Erosion and Profit Shifting Project (§ 6 Draft Bill 
for the Tax Haven Defence Act), and 
 

3. the non-cooperative tax jurisdiction is listed as such 
in the ordinance still to be issued by the Federal Min-
istry of Finance with the consent of the Federal Coun-
cil (§ 3 (1-3) Draft Bill for the Tax Haven Defence Act). 
 

Anticipated defensive measures  
 
As set forth in §§ 8-11 Draft Bill for the Tax Haven Defence 
Act, the various defensive measures are to be applied to 
certain business transactions under § 7 (1) Draft Bill for 
the Tax Haven Defence Act and may affect both outbound 
and inbound cases. According to the explanatory memo-
randum to the draft, only one defensive measure is to ap-
ply to a given transaction at a time, which is why the de-
fence rules contain subsidiarity clauses in this regard.  
 
Individual defensive measures at a glance:  
 
 § 8 Draft Bill for the Tax Haven Defence Act: Prohibi-

tion of deduction of operating expenses and income-
related expenses 
As a rule, expenses arising from business transactions 
with natural persons or corporate bodies without a 
nexus in cooperating tax jurisdictions should not be 
deductible. An exception applies if the revenue asso-
ciated with the expense is subject to (un)limited tax 
liability in Germany. 
 

 § 9 Draft Bill for the Tax Haven Defence Act: Increased 
taxation on the transfer of profits 
Provided their nexus is in a non-cooperative tax juris-
diction, foreign companies (and also lower-tier subsid-
iaries within the meaning of the German CFC-rules) 
should be deemed CFC-companies for all income irre-
spective of whether their income qualifies as active or 
passive under the German CFC-rules, whether they 
meet the so-called motive test under the CFC-rules 
Act or whether they are subject to low taxation for 
CFC-law purposes. Exception: The expenses associ-
ated with income are subject to the deduction prohi-
bition under § 8 Draft Bill for the Tax Haven Defence 
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Act and stem from active activities within the meaning 
of the CFC-rules.  
 

 § 10 Draft Bill for the Tax Haven Defence Act: Exten-
sion of limited tax liability 
Pursuant to § 10 (1) Draft Bill for the Tax Haven De-
fence Act, income subject to limited taxation beyond 
the catalogue of § 49 Income Tax Act will be deemed 
to fall under those rules also if natural persons or cor-
porations with a nexus in a non-cooperative tax juris-
diction earn income from financing relationships/in-
surance or reinsurance services/further services (e.g. 
"legal and consultancy services")/trading in goods or 
services. For such income, a tax deduction of 15% plus 
solidarity surcharge is to be applied.  
 

 § 11 Draft Bill for the Tax Haven Defence Act: Tax ex-
emption on dividends and share disposals is reduced 
if a corporation has a nexus in a non-cooperative tax 
jurisdiction 
Dividends and capital gains are not to be tax-exempt 
under the German domestic participation exemption 
rules (or on the basis of a DTA intercompany privilege), 
and the tax privileges of the so-called flat rate tax sys-
tem and the partial income system should not apply 
either. Exception: A taxpayer proves that the disburse-
ment stems from amounts that have already been 
subject to domestic withholding tax at the disbursing 
company pursuant to § 10 Draft Bill for the Tax Haven 
Defence Act or the prohibition of business cost deduc-
tion under § 8 Draft Bill for the Tax Haven Defence Act 
has already been applied. 
 

Expanded duty to cooperate and anticipated period 
of change 
 
As a complement to § 90 German Fiscal Code, § 12 Draft 
Bill for the Tax Haven Defence Act provides for an in-
creased duty of cooperation for business transactions 
within the meaning of § 7 (1) Draft Bill for the Tax Haven 
Defence Act.  
Pursuant to § 13 (1) Draft Bill for the Tax Haven Defence 
Act, the provisions of the Tax Haven Defence Act are to 
apply as of 1 January 2022.  

By contrast, § 13 (2) Draft Bill for the Tax Haven Defence 
Act provides that tax jurisdictions not yet blacklisted on 
1 January 2021 will not be subject to the provisions until 
1 January 2023.  
 
Further details regarding the time of application can be 
derived from §§ 3 (2) and 3 Draft Bill for the Tax Haven 
Defence Act. Announcement of non-compliant tax juris-
dictions by the Federal Ministry of Finance is subject to 
specific regulation by way of legal ordinance. Business 
transactions involving persons from such tax jurisdictions 
will become subject to the Tax Haven Defence Act in the 
year following announcement. Accordingly, removal from 
the list is to be linked to retroactive non-application of the 
Tax Haven Defence Act as per 1 January of the year of re-
moval. 
 
Contrary to the draft bill, the government bill provides (i) 
that the prohibition of the deduction of operating ex-
penses and income-related expenses (§ 8 Draft Bill for the 
Tax Haven Defence Act) will only be applicable from the 
beginning of the fourth year after the legal instrument’s 
entry into force and (ii) that the restriction of the tax ex-
emption for dividends and the sale of shares (§ 11 Draft 
Act for the Tax Haven Defence Act) will only be applicable 
from the beginning of the third year after the legal instru-
ment’s entry into force. 
 
In a statement from 4 March, the Institute of Public Audi-
tors in Germany largely welcomed the measures on com-
bating tax avoidance and unfair tax competition. How-
ever, the draft bill of 15 February 2021 drew criticism for 
being too broad and not being laid out clearly. In particu-
lar, the Institute demanded that the capturing of all  
transactions, irrespective of their sanction-worthiness 
and degree of necessity of the ties maintained by the re-
spective industry (e.g. travel industry) should still be al-
lowed in the future without sanctions. In addition, ques-
tions have been raised as to whether the regulations are 
compatible with EU law (especially the principle of the 
free movement of capital) and/or constitutional law, in 
particular the principle of proportionality.  
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While the draft bill still allowed for no withholding tax re-
lief to be granted if (in)direct natural persons holding 
more than a 10% stake in a foreign company had their 
nexus in a non-cooperating jurisdiction (§ 10 (1) Draft Bill 
for the Tax Haven Defence Act), this specific defensive 
measure is no longer included in the government bill. 
 
Takeaway and outlook 
 
The criticism raised by the Institute of Public Auditors was 
largely ignored by lawmakers. It remains to be seen how 
the legislative process will unfold going forward. In con-
trast to the lawmakers’ approach thus far, which provided 
for extensive reporting obligations for certain tax arrange-
ments, the current proposal also impacts the economic 
profitability of investments.  
 
In practice, the measures relating to profit distributions 
and the sale of shares are likely to be of great relevance 
going forward, which is why it may be prudent to start 
taking a closer look at cases with ties to non-cooperating 
tax jurisdictions. Furthermore, investments using fiscally 
transparent legal entities (e.g. foreign funds structured as 
partnerships) should be examined to determine if and to 
what extent they carry an indirect risk of the stricter CFC 
rules being applied. 
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