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Draft Law Modernising Germany’s Laws 
on Partnerships under Civil Law 
 
SINCE THE CURRENT LEGAL SITUATION REGARDING THE PARTNERSHIP LAW ARE NEITHER ADAPTED 
TO LEGAL PRACTICE NOR TO THE REQUIREMENTS OF MODERN BUSINESS LIFE, THE GERMAN JUSTICE 
MINISTRY INITIATED AN EXTENSIVE AND SENSIBLE REFORM PROJECT. 
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A commission of experts appointed by the Federal 
Ministry of Justice and Consumer Protection (BMJV) 
submitted what is being called a “Maurach Draft” of a 
law to modernise Germany’s laws on partnerships under 
civil law (called “MoPeG”). This is a reform project the 
current government coalition of CDU/CSU and SPD had 
laid down in their coalition agreement. The need for 
reform is due to the fact that the German legal form of 
“partnership under civil law” (GbR) – the original form of 
the basic partnership – had originally been conceived as 
a community of joint owners without legal capacity. 
When the Federal Court of Justice did award GbRs 
participating in legal transactions a legal capacity in 

2001, it initiated a change of system. However, until now 
there was no matching change in legislation. The MoPeG 
draft now seeks to finally codify this change and adapt 
the laws on civil law partnerships – some of which date 
back to the 19th century – to the requirements of 
modern business life. To this end, the MoPeG proposes 
the amendment of 39 laws, including not just editorial 
changes but also extensive revisions and aggregations. 
This applies in particular to the provisions of sec. 705 et 
seq. of the German Civil Code (BGB). This GSK Update 
outlines the most important points of the draft. 
 
Registerability and new Company Register 
 
The most important novelty of the MoPeG is giving the 
option to register the GbR in a new public register, so 
called Company Register (Gesellschaftsregister) (sec. 707 
BGB-E (the part of the draft applying to the BGB)). The 
GbR may choose to register; registration, however, is not 
a condition to become a legal entity. To register for the 
first time, the GbR must provide the name, registered 
office and address of the GbR as well as information on 
each partner and the partners’ powers of 
representation. Once a GbR decides to register, it cannot 
be deleted from the register on voluntary request 
anymore (sec. 707a para. 4 BGB-E). After registration, 
changes in the partnership relationship must be filed and 
entered with the company register. Upon registration, 
these partnerships are entitled to add the suffix 
“eingetragene Gesellschaft bürgerlichen Rechts” or the 
acronym “eGbR”, to its name (the “e” stands for 
“eingetragen” meaning “registered”). According to the 
draft, the requirements stipulated in sec. 15 of the 
German Commercial Code (HGB) are to apply to this new 
register accordingly.  
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Statutory emergency management and partner actions  
 
The MoPeG provides for a number of amendments 
which are intended to provide legal certainty for 
partners and thus strengthen their rights within the 
partnership. First, the draft provides for the previously 
unregulated but widely recognised general emergency 
management authority of each partner (sec. 715a BGB-
E). Secondly, the draft codifies the already recognised 
legal figure “actio pro socio” or “partner’s or 
shareholder’s action” (sec. 715b BGB-E). A partner may 
thus assert social and third-party claims; both rights are 
being merged into a single mechanism. Both have the 
legal consequence of establishing the partner’s authority 
to collect and to conduct litigation and classify the 
partner’s action as a case of statutory litigation (standing 
to sue doctrine). The provisions on such partner actions 
also apply to the general commercial partnership (OHG) 
and the limited partnership (KG) on the basis of the 
referral provisions of sec. 105 para. 2 HGB-E (the part of 
the new draft applying to the Commercial Code) and sec. 
161 para. HGB. 
 
Legal Regulation of the right to actions for voidance 
 
The MoPeG introduces for the first time a statutory right 
to actions for contestation in and voidance of 
shareholder resolutions (sec. 714a et seq. BGB-E in 
conjunction with sec. 105 para. 2 HGB-E and sec. 161 
para. 2 HGB or sec. 1 para. 4 of the German Partnership 
Companies Act (PartGG)). In the context of these actions, 
the draft provides for a system of challenging deficient 
resolutions in analogy to the respective provisions of sec. 
241 et seq. of the German Stock Corporation Act (AktG). 
In future a distinction must be made between severe 
deficiencies/defects of a resolution that leads to its 
voidance and othersleading to its contestation. In 
deviation from the Stock Corporation Act, however, the 
period for contesting a resolution will be three months 
(sec. 714c para. 1 sentence 1 BGB-E). This model only 
applies as long as the partnership agreement does not 
provide otherwise (sec. 708 BGB-E). 
 
 

Balancing of accounts and distribution of profits now 
annually 
 
The MoPeG transforms the historical concept of the GbR 
from a temporary arrangement into a permanent 
partnership. Accordingly, the new law no longer 
stipulates that the annual financial statements and the 
distribution of profits must take place once after the 
dissolution of the partnership, but instead prescribes an 
annual financial statement and an annual distribution of 
profits (sec. 718 BGB-E).  
 
Applying the general commercial partnership (OHG) 
liability regime to partnerships (GbR) 
 
The personal liability of the partners is now regulated in 
Sections 721, 721a and 721b BGB-E. By way of the new 
referral provision in sec. 105 para. 2 HGB-E, the liability 
provisions of sec. 721 et seq. BGB-E are also to apply to 
commercial partnerships (OHG), and by way of sec. 161 
para. 2 HGB to limited partnerships (KG), accordingly. 
The draft applies the same liability regime to partnership 
under civil law (GbR) that is used for commercial 
partnerships (OHG), by implementing recent case law in 
sec. 721 et seq. BGB-E in analogy to sec. 128 to 130 HGB. 
sec. 721 BGB-E is modelled after sec. 128 HGB; sec. 721a 
BGB-E after sec. 129 HGB; and Sec 721b BGB-E is 
modeled after sec. 130 HGB. The MoPeG replaces the 
previous liability provisions of the HGB with provisions 
on the dissolution of commercial partnerships (OHGs) 
(sec. 126 et seq. HGB-E). 
 
Reasons for dissolution become reasons for 
withdrawal 
 
According to the MoPeG, the current legal situation 
regarding the dissolution of a GbR should be reversed. 
Issues previously reasons for dissolving a GbR shall 
instead primarily lead to the withdrawal of the affected 
partner (sec. 723 BGB-E). According to the draft, the 
death of a partner, for example, shall lead to him or her 
leaving the partnership by law. From now on, a 
continuation clause in the partnership agreement will no 
longer be required to procure this legal consequence.  
 



 

3 

Modernising the Partnerships Act  
06 July 2020 

 

Special subsection for “interior GbR” 
 
Following the recommendation of the 71st German 
Jurists’ Conference, the MoPeG introduces a separate 
subsection for the provisions applicable to “interior GbR 
(BGB-Innengesellschaft)” that are without legal capacity. 
This is intended to account for a system-building 
distinction vis à vis so-called “exterior GbR (BGB-
Außengesellschaft)” that do have legal capacity. Partners 
of an interior GbR thus receive codified back-up solution 
to structure their legal relationships within the 
partnership. 
 
Deletion of Sec. 899a BGB (Civil Code) 
 
According to the draft, sec. 899a BGB is to be repealed 
because the new registerability of the GbR make the 
applicable regulatory model pursuant to sec. 899a BGB 
in conjunction with sec. 47 para 2 of the German Land 
Register Code (GBO) for identifying the GbR via its circle 
of partners obsolete. A GbR still need to fulfil a few 
requirements to be registered with the land register. The 
draft links the registration in the land register to the 
proof of its entry in the new company register. According 
to the new sec. 47 para. 2 GBO-E (part of the draft 
applying to the Land Register Code), an entry in the land 
register will only be possible if the GbR is entered in the 
new company register. 
 
Commercial partnerships for members of the 
independent professions 
 
The MoPeG also provides for significant changes to the 
purpose of partnerships. In the future, members of the 
“independent professions” will, under certain conditions, 
also be allowed to join together as partners in a 
commercial partnership to exercise their professions 
(sec. 107 para. 1 HGB-E). In particular, it will be possible 
for these professionals to form a GmbH & Co KG. The 
definition of the “independent professions” will now 
follow sec. 1 para. 2 PartGG. Under the MoPeG, 
however, the opening up of commercial partnerships to 
the independent professions is subject to admissibility, 
i.e. under the relevant professional law. This makes it 

necessary for the legislator to act before the respective 
independent professions can make use of this possibility. 
 
Change of status and choice of the partnership’s seat  
 
The MoPeG introduces the possibility to change a civil 
law partnership’s status (sec. 707c BGB-E). This means 
moving a partnership registered with in one register to 
another. The MoPeG also contains new provisions 
regarding the introduction of a right to freely choose a 
registered seat if the company is registered in the 
company, commercial or partnership register (sec. 706 
BGB-E). 
 
GbR shall be transformable 
 
The option of registering the GbR with the company 
register also allows its transformation into a partnership. 
A registered GbR shall be able to undertake 
transformation processes (mergers and separations) to 
the same extent as a commercial partnership. Therefore, 
the future sec. 3 para. 1 no. (1) of the Transformation 
Act (UmwG) will list registered partnerships under civil 
law (eGbR) as legal entity capable of such 
transformations. The expert commission thus fulfils a 
demand practitioners and scholars have been making for 
a long time. 
 
Potential practical effects of the MoPeG 
 
For a long time, legislators did not focus on the laws 
governing partnerships under civil law. The MoPeG is 
now a first legislative proposal that can serve as a basis 
for discussion by the federal states and the relevant 
associations. It is currently impossible to predict the final 
content of the law and when the legislative process will 
actually be completed. Legislators are currently aiming 
to have the MoPeG enter the legislative procedure in 
this 19th legislative period. Even in its current version, 
the MoPeG would already have considerable effects on 
practice.  
 
A welcome consequence of the MoPeG would initially be 
that the laws governing partnerships would be much 
clearer and better structured. Moreover, the 
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registerability of the GbR would facilitate legal relations 
with it and provide legal certainty. For instance, the 
presence of a GbR in the company register allows easier 
proof of its powers of representation in external 
relationships. In general, this makes civil law partnership 
relations more transparent. The codification of the right 
to contest resolutions also provides greater security for 
both the partnership and its partners. This is not only 
due to the fact that the action for voidance or contesting 
a resolution is limited in time, but also to the fact that a 
statutory regulation minimizes the risks of effectiveness 
of a contractually regulated right to such action. 
 
If the MoPeG were to be implemented in its current 
version, partners would ultimately have no choice but to 
review and adapt existing partnership agreements to the 
new legal situation.  
 
Also, it is neccessary examining certain rights to be 
registered and the question of whether a GbR can be 
entered in the company register. The MoPeG sets 
various incentives which essentially create an obligation 
to enter an (existing) GbR in the company register. For 
instance, a GbR cannot be transformed into another 
legal entity without registration in the register, nor can it 
be entered in a share register (sec. 67 para. 2 sentence 3 
AktG-E). According to the relevant transitory provision of 
the MoPeG, a GbR which has already been registered in 
the land register by naming its partners before the new 
provisions come into force must make the application 
for registration in the company register as soon as it 
wishes to use the relevant property right or the number 
of partners changes.  
 
Against this background, it is essential that this 
legislative project be closely followed. 
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